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Community Associations and Construction Defect Claims

Illinois community associations deal with construction defect issues frequently, from the moment the association (whether
a condo, homeowners, or townhome association) is turned over from the developer with underlying construction defects,
throughout their existence, as contractors perform repairs in a sometimes shoddy or unprofessional manner. Our firm is
frequently asked by clients, “How do we get the money the association is owed from a contractor damaging the property
via substandard work?”. Our answer is (and remains), that the board must file a lawsuit against the contractor.
However, these lawsuits can be very expensive and, occasionally (when dealing with a developer who has gone out of
business), nearly impossible.

However, a November 2023 ruling from the Illinois Supreme Court (ACUITY, a Mutual Insurance Company v. M/I
HOMES OF CHICAGO, LLC) has opened up more opportunities for Illinois condo and homeowner association boards to
address the issue. The Acuity decision itself considered insurance coverage in construction defect cases. The Court’s
holding effectively expanded the rights of contractors to seek insurance claims in such lawsuits, ruling that Illinois
insurers must now more broadly interpret what constitutes “property damage” by the contractors (and subcontractors) for
which insurance coverage is available. The broader definition of insurance coverage for the contractors means, potentially,
more access to funds to repair or replace faulty construction work on Illinois community associations.

The Acuity case involved a construction defect dispute between a contractor (specifically the contractor’s subcontractors)
and a Hanover Park residential townhome development. The homeowners association (“HOA”) alleged that the
subcontractors employed in the job damaged association property through the use of defective materials, unskilled and
sloppy labor, and a failure (or refusal) to comply with the local building codes. After the HOA sued the contractor, the
contractor brought the claim to its commercial liability carrier, which initially denied coverage. However, the Illinois
Supreme Court, in considering whether the contractor’s insurance had to pay out for the claim, ultimately determined that
the HOAs allegations of property damage amounted to an “occurrence” that indeed fell within the insurance policy's
coverage, requiring the insurer to cover the claim. In effect, while insurance companies have previously attempted to state
that poor workmanship by their insureds (the contractors) was not an “accident” that triggered coverage, the Illinois
Supreme Court disagreed and held that property damage that results from inadvertent faulty work can constitute an
“occurrence” for purposes of the initial grant of coverage under an insuring policy.

Jeffrey Youngerman, one of the attorneys representing the Hanover Park HOA (and an attorney who handles numerous
construction defect claims for BRK clients), confirmed that the Acuity ruling may create a more favorable environment for
Illinois community association victims of construction defects when seeking the relief they deserve.

For any further questions, feel free to contact Bartzen Rosenlund Kasten at 312.450.6655 or at info@brkchicago.com
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